Decanting an Irrevocable Trust
by Andrew M. Cohen, Esq.

In previous articles, I have written about the importance of a Supplemental Needs Trust and, more specifically, how it enables a person with a disability to have money and assets accumulated for him/her (typically managed by a family member or friend) without affecting or jeopardizing eligibility for means based public benefits such as SSI and Medicaid.

An all too common scenario arises when a relative (typically a grandparent) – with the best of intentions to aid a family member with special needs – establishes an Irrevocable Trust which would be considered a resource for the disabled beneficiary and thus preclude that person from receiving public benefits. An Irrevocable Trust is, by its terms, typically unable to be altered, modified or changed. 

In 2011, New York’s “decanting” statute was expanded and, as a result, provides a welcome relief for the scenario described. Decanting is defined as pouring or transferring from one vessel to another. This process is most commonly associated with wine, where the liquid is moved from its original bottle to another vessel, to allow it to aerate or breathe. Under New York’s decanting law, when the right facts and circumstances are presented, a Trustee of an Irrevocable Trust is permitted to take the assets from the original trust and move them to a new trust with new provisions to meet the needs of the beneficiary. 
In the case scenario above, the “grandparent” trust would be invaded and the assets moved to the new or “appointed” trust which complies with New York’s Supplemental Needs Trust Law (EPTL 7-1.12). As a result of decanting the prior trust, a disabled individual who would have been barred from Medicaid and its wide range of services and programs due to financial constraints resulting from the terms of the original trust, would now qualify for the much needed benefits. Once decanting has been completed, the corpus of the new trust would be able to provide the disabled individual with goods and services not covered by the government – such as clothing, furniture, electronics, etc. – to further enhance the quality of his/her life while remaining eligible for public benefits.
Under the decanting law, certain procedural safeguards (notice provisions) must be met. Further, a Trustee who seeks to use this recently created power must be cautious of some unanticipated tax ramifications of modifying the original trust.
The New York decanting statute has become a model law for several states and provides a broad and flexible platform to remedy a circumstance that could otherwise have a significant and detrimental effect on a disabled individual.
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